
EPA has evidenced an intention to promulgate guidelines to help the 
states manage the allocation of available increments. This is an 
appropriate step. But this is not to say that the agency may prescribe the 
manner in which states will manage their allowed internal growth. In the 
allocation of responsibilities made by Congress, maximum limitations have 
been set. These must be observed by the states, but assuming such 
compliance, growth-management decisions were left by Congress for 
resolution by the states. 

_ _  

- Id. at 364. 

Similar to the role assigned to the EPA in enforcing the NAAQs under the Train 

principle, Alabama Power recognizes that the PSD program charges the EPA with 

responsibility for setting rules and guidelines to govern the PSD standards set by 

- 
-_I - .-. _ _  - _ _  - _ -  . _. --__ ---- __-___._ ~ -___- 

- - - __  ._ - -~ _-- -_ 

Congress, Id. at 364, and the authority to prevent and correct a violation, Id. at 361 , but 

determines that the EPA has a secondary role in the process of determining and 
--_ - - _ _ _  ___-___.____ 

~ enforcing the specific, source-by-source increment management decisions that are 
~~ 

- - _ _  - 
- - - - - - - . - - - - - __- __ . 

necessary if the PSD increments set by Congress are to be met. Id. at 361, 364. As 

increments. Id. at 361,364. 

CAA 9 101 (a)(3), which reserves to states and local governments their traditional 

primary responsibility for air pollution prevention and air pollution control, is consistent 

with the cases that recognize that states under their traditional police powers have 

primary responsibility for protecting public health, safety, and welfare. See, e.g., 

General Motors Cow. v. Tracy, 519 U.S. 278, 306-07 (1997) (“We have consistently 

recognized the legitimate state pursuit of such [health and safety] interests as 
- - - - -  - -  - ___  _ _ _ _ _  
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compatible with the Commerce Clause, which was 'never intended to cut the States off 

from legislating on all subjects relating to the health, life, and safety of their citizens, 

though the legislation might indirectly affect the commerce of the country."'), quoting 

Huron Portland Cement Co. v. Detroit, 362 U.S. 440, 443-44 (1960) (upholding local air 

_pollutjon -control regulation). There is a presumption against the preemption of 

traditional state and local police powers by Congress that requires a "clear and 

- -Corp._~ Iowa Utilities -Bd, 1 19 S ,c l t 7?1~  74aS-(1939L citing Cimollone v. Liaclett 

Group, Inc., 505 U.S. 504, 518 (1992) ("presumption against the preemption of state 

- _p~Jice_p_owltrr~gIllations"!: Rice v. Santa Fe Elevator Cor~.,331 J.S. 21 8, 230 (1 947) 

(requiring "clear and manifest" showing of congressional intent to supplant traditional 

statepoke-p%3Zers).--CA-A-§ -1 0 1 T a T ( 3 ) - m ~ f ~ ~ ~ o n g r e s s ' s ~ n t t e n t  under the CAA to 

not take over or preempt the primary responsibility for air pollution prevention and air 

_-pdU.um-cantrolt its SOUL(: eAhaLs.Mes and local goverom-ents historically have 
_I.- - -* ----------_- _- --_--l_l_l i-l_ --ll--Lc--+.- __--.- _-_- ~ 

Alabama Power raises the issue of the division of authority between EPA and the 

states regarding management and enforcement of the PSD increments in the context of 

determining whether PSD review to determine compliance with the PSD increments 

applies only in the preconstruction review process under CAA §165 [42 U.S.C.A. § 

74751, or whether "enforcement measures were contemplated beyond preconstruction 

review." Alabama Power at 362-63. Prior to the 1977 CAA amendments, compliance 

with the PSD requirements was determined only through preconstruction review. Id. 
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The regulations implementing the 1977 amendments provided, however, that 

once it is determined (1) that a state implementation plan is “substantially inadequate” to 

prevent significant deterioration or (2) “that an applicable increment is being violated,’’ 

then the SIP must “be revised to correct the inadequacy or the violation.’’ Id. at 361, 

citing 40 CFR § 51.24(a)(3)(1978) since re-codified at 40 CFR Q 51.166(a)(3)(1999). 

The issue with regard to 40 CFR § 51.24(a)(3) was whether compliance with the PSD 

increment was to be determined only through preconstruction review. Construing the 

language of CAA 5s 161, 163(a), and 165 [42 U.S.C.A. QQ 7471, 7473(a), and 74751 

together in the context of their legislative history, the court determined: 

Nothing in the plain language of the statute limits the measures in the 
state implementation plan to the preconstruction permit process. The 
legislative history reflects an understanding that other measures might be 
required and are within the authority conveyed by the Act. 

Alabama Power, 636 F.2d at 362. This ruling by the court essentially follows EPAs 

- _ _  i.easoiiing ar;3 anakjsis- at thz -timrz- Gf-pubfishizg !he - PSD rtlfes- &!3--?he - IS?? - -.-- 

amendments to the CAA. See 43 FR 26380 (June 19,1978). 
-_ -I_ -- --- -_ - - -  __ 

The court went on to hold, however, that the challenged regulation, 40 CFR § 

51.24(a)(3), is “interpretive in nature” and that many of the issues raised by industry and 

the EPA were not ripe for review. Id. at 363. 

- _ _ _  [40_CFR-§-51.24(a)(3)] simply slates-lhe proposition that SIPS must make 
provision to ensure that violations of the increments of maximum allowable 
concentrations do not occur, and, if they have occurred, to ensure that 
steps will be taken to correct the violation. EPA has furnished no 
guidelines to the states in this regard; there is no requirement that 
specified corrective measures be employed. Industry evidences a concern 
that when EPA does promulgate guidelines or require specific measures, 
certain operating facilities will be unfairly disadvantaged. Obviouslv, such 
considerations are not riDe for review at this time. 
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- Id. (Emphasis supplied.) 

The Alabama Power decision does not address issues of increment consumption 

or the establishment of the “baseline concentration” that is necessary before increment 

consumption calculations can be made. This is recognized in the rules and regulations 

the EPA issued in response to the Alabama Power decision at 45 FR 52675, 52717 

(August 7, 1980): 

- - - - - r l rhereace- two~as~~- issL les jn- thent- incrementcansumpto~~_)  
which source emissions consume increment and (2) how to calculate the 

- ----amountof_incrernen t-co n su med by Ihs Ee-m i ssioas~The Ala bam a Power 
decision addressed neither question. 

These “two basic issues” are the issues addressed in these proposed findings. With the 

exception of the issues relating to the legal effects of the CAA 5 165(d)(2)(C)(iii) Class I 

variances, the list of issues at the end of section 2 of these proposed findings all merely 
-- - --_ - - - ~ _ _ _ _ _ _  

expand and identify specific issues that arise out of the two basic issues in the area of 

- -  - - - _ _ .  _ _  - - - ~ - - -  ~ _ _ _ _  .__ - --- - - - 
court decisions, federal or state, that have addressed these two basic issues. The 

Department must therefore address these issues by applying the rules of construction 
_ - 

~ -- - __ - _  - 
._ 

and interpretation discussed above to the relevant statutes, rules, and regulations. 

In summary, the CAA recognizes in its introductory language that air pollution 

prevention and air pollution control at its source is the primary responsibility of states 

and local governments. The Train principle affirms the central role of the states in air 

pollution control and management of sources. Train recognizes that the EPA has 

primary responsibility for setting national standards, but the states have the primary role 

in the process of determining and enforcing the specific, source-by-source emission 
- _ _  - - - - - _ _  __ - .  - _ _  __- 
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limitations that are necessary to meet the standards that the EPA sets. In the division of 

authority over the PSD program, Alabama Power draws the line between federal and 

state authority over the PSD increments at essentially the same place the line was 

drawn in Train and by Congress. The EPA may promulgate rules and guidelines to help 

the states manage the allocation of available increments and has authority under the 

CAA to prevent or to correct a violation of the increments when the states fail to do so. 

But the EPA-may not -prescribe-thmamRgcin VuhIchstates will manage-their allowed 

internal LJ rowlb. -3 tat es m u s t a  bserve 3 he-maxi mu m in c_ce me nt -I i mitation s that have 

been set by Congress, but assuming such compliance, Congress has left PSD growth- 

management decisions for resohtjon by the-states, The EPA-lacks authority to dictate to 

states their policy for management of the consumption of allowable increments. 

The Alabama Power decision does not address issues of increment 

consumption. The rules and regulations that EPA has promulgated to help states 

manage the allocation of available increments leave states with considerable discretion 
~ - ---  -------~-----__ '̂ I_-._wI__ - - - - "-.-.IYiyLI # -I---- 

in detgmining and manzging hseline- concentrztien 2nd increment consumption. The 

Department must correct any violation of the increments and comply with the relevant 

federal statutes and regulations, but the Department has considerable discretion to 

manage the consumption of allowable increments on a source by source basis. 
-__ --= =--i_ _-_ - . - _ _  _ _  - -  - .  - _  

c. Summary of the PSD program under the Clean Air Act 

The previous subsection briefly summarized the background of the CAA relating 

to the role states and local governments are assigned under the Act itself (42 U.S.C.A. 

§ 7401 (a)(3)rthe leading case addressing that role under the Act (Train, 421 US. at 

86-90), and the leading case addressing that role under the 1977 amendments to the 
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CAA dealing with New Source Review (NSR) and PSD (Alabama Power, 636 F.2d at 

361-64). This subsection will summarize and examine the PSD program under the 

CAA, beginning with a general summary of the Act, its history, and its implementing 

rules and regulations, then moving to a discussion of the federal statutory and 

regulatory requirements Congress and - the €PA have enacted to assist the states in 

making increment management decisions regarding PSD baseline concentration and 

increment.^consumpt i o L 3 h e - p  q o s c  offhis - s u w s . t o _ e x a m i o e f  he legislative 

intent B f L & e X M t h r e g a r d t o  how states are to establish a n d a n a g e  .“baseline 

concentration” and “increment consumption” under the Act to comply with the “cardinal 

rule” of statutory construction discussed above - to interpret the relevant statutes and 

regulations consistent with legislative intent and in a manner that will accomplish their 

policy goals and objectives. Holum, 544 N.W.2d at 152-53. To determine legislative 

intent of a specific provision, it is necessary to consider the entire enactment of which it 

is a part and, to the extent possible, interpret the provision consistent with the intent and 
. .-- -. --. - -*_I-..- _I---. - -- *_-. .-_ _- --+--.I- _---I--.- 

ptlrpcse of the entire Act.. Lund, 389.N.W.2d at 586-87. - 

1. Summary of the CAA and North Dakota’s Laws and 
Development of the PSD Program 

A. Relevant Statutes, Rules, and Regulations 

The-CAA_c~-nsists of severalhundred sepaIate-statutory provisions passed Over 

a thirty-six year period, beginning with passage of the original Act in 1963 to the most 

recent amendments in 1999. CAA 5s 101-618 (42 U.S.C.A. §§ 7401-7671q). The 

federal statutory provisions governing the PSD portion of the CAA are CAA §§ 160-1 69 

(42 U.S.C. 3s 7470-7479), a part of the CAA Amendments of 1977. The federal rules 
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governing PSD (from which the North Dakota PSD rules are derived) have been 

identified and discussed above. 40 CFR 5 52.21 and 40 CFR 5 51.1 66. Key comments 

in the federal register accompanying the implementation of these rules are: 43 FR 

26380 (June 19, 1978) (comments discussing requirements for preparation, adoption, 

and-submittal of- SIPS after ’77 C&4 amendments published with final adoption of the 

rules, i.e., rules now codified at 40 CFR 5 51.166); 43 FR 26388 (June 19, 1978) 

~ ~ o m m e n t s Z r e l ~ g - t o a m e n d m e n t s - t ~ - ~ - r L l l e s  -refatingAo-P-SD+ubD_published with final 

-adoption_offber~lles,j.e.,4O-C€R-§52~ );-45 FR 5267-5JAugust_ 7, 1 980) (comments 

relating to amendments of federal PSD rules -- 40 CFR 5 51.1 66 and 40 CFR § 52.21 - 

- - afterAlabama ~ Power. decision): and -57-_FR 3231 4 (July 21 , 1992) (comments 

accompanying changes to federal PSD rules adopting “an actual to future actual” 

mettiCdolo~~c%lc%latinig-PS5Xfects~f--changes at e x i s t i m i t i e s t h a t a r e -  non- 

routine physical or operational changes that don’t fit into the definition of “routine 

- maintenance lhese changewere= rnadeAn-response=I& Wisconsin Electric Power Co. 
-----~--- ------ -_ ---- _I 

-- .I----(_* 

- v. P,ei!!y-(WEPC;O),-W F.2d 901 (T! Cu, 1989)- . 

The state law establishing North Dakota’s air pollution control law and giving the 

state authority to assume delegation of CAA programs from the EPA is N.D.C.C. ch. 23- 

25. The North Dakota rules governing PSD are at N.D. Admin. Code ch. 33-15-15. 

North Dakota has adopted the WEPCO amendments to the PSD rules. See N.D. 

Admin. Code Q 33-15-15-01 (l)(a)(4), which adopts the “actual to future actual” 

methodology for defining “actual emissions” in determining PSD increment consumption 

for changestoxxisting utilities that are non--routine physical or operational changes that 

don’t fit into-the definition of “routine-maintenance”, and N.D. Admin. Code Q 33-1 5-1 5- 
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01 (l)(ee), which defines “representative actual annual emissions” as used in N.D. 

Admin. Code § 33-15-15-01(l)(a)(4). 

Register at 40 CFR §§ 52.1 820-52.1 835. 

North Dakota’s SIP is published in the Federal 

The regulations at 40 CFR § 51.166 establish the requirements that states must 

include in their SIPS if they wish to take primacy over and assume responsibility for the 

PSD program under the CAA in their state. See 40 CFR 51.166(a)(l); 45 FR at 

- 26380; 57-ER-at 32316,. FN7Sraig Nr-Oren;P%wentim~f.Sig&kant Deterioration: 

. Control-LCompellmg_~ersusSite~~~~ing, ..74-lowa-LLR&v. 1, 12 FN 56 (1 988). The 

regulations at 40 CFR 9 52.21 apply to states that have not taken primacy over the PSD 

o-rogratnarwhose PSD plan has been disapproved, or when it has been incorporated 

by reference into a SIP. 40 CFR § 52.21 (a); Oren, 74 Iowa L. Rev. at 12, FN 56. The 

reg u lat ions- 40% FR§ -52.2 i -aiso apmy3o- f e m a i  -Ian Q s and - i nd ian-Rese rvat i on s 

within a state when incorporated into a SIP for that purpose. 40 CFR § 52.21 (a). . 

- - -- ---in-North-Dakota, 40 -CFR =§,52.21 (b)--fhrough-40--CER-A-5-2.2l(v)-have been 
1-- - _-_ ---1 r . -- I - ______-. .---.._I--. 

ifitoipGiStsd into P4orth Cakc:a’s SIP by reference fcr zpplicztion to proposed major 

stationary sources or major modifications located on Indian Reservations. 40 CFR 9 

52.1829. On all other lands in North Dakota, North Dakota’s statutes, rules, and 

regulations, as adopted and incorporated into its federally enforceable SIP, are the 

governing rules and regulations that must be applied in this state on air pollution control 

issues. See 40 CFR § 52.1820. North Dakota’s SIP, 40 CFR §§ 52.1820-52.1835, has 

incorporated by reference the rules, documents, and revisions which govern North 

Dakota’s PSD-program;amvelt asutherair pollution control issues. North Dakota’s SIP 

does-not incorporate 40 CFR § 52.24- by-reference for application to either PSD Class I 
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areas or any other federal lands, so the governing rules and regulations for those areas 

are the North Dakota PSD rules and regulations as incorporated into North Dakota’s 

SIP. 

With few exceptions, North Dakota’s PSD rules are contained at N.D. Admin. 

Code ch. 33-15-15. Although these rules are arranged and numbered differently than 

the federal rules, for the most part the wording of the North Dakota PSD rules is either 

identical or nearly identical to the federal rules. The fact that they are state rather than 

federal rules is significant and relevant for two reasons. First, the rules of state statutory 

and legal construction apply, although the federal statutes, rules, regulations, and 

interpretations from which the state rules are derived are relevant in construing their 

meaning; although the Department is not compelled to follow the EPA’s interpretations, 

they are “highly persuasive”. See section 3a of these findings above. Second, the 

interpretation and application given to the PSD rules by the Department, as the agency 

responsible for implementing and enforcing those rules in North Dakota, is relevant to 
-..-_.---. -----I--_^--_ .- -- -- --------TI-.-,-- *-.--._ ----____ ~-____ 

ah-’&. ;m+*vmv 
Li  iGii iLEl etsticn and Is enti?fed to ep3rcpriEte deference under both state and federal 

law. See section 3a of these findings above. 

B. Summary of the Development of the PSD Provisions of the CAA 
and North Dakota’s Air Pollution Laws 

The meaning and use of various terms in the CAA in general, and the PSD 

program in particular, are potentially very confusing without understanding how each 

program and definition fits into the Act as a whole. To determine the meaning and 

intent of various provisions of the PSD program, a summary of the development of the 

CAA and of how the PSD program fits into the Act as a whole is necessary. 
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As discussed in section 3b, regulation of air pollution grew out of increasing 

problems with air pollution resulting from the Industrial Revolution and the growth of 

cities. As industry and power needs increased dramatically during World War I I  and 

afterwards, an extended period of peace and economic prosperity allowed the shifting of 

economic and social resources towards addressing the growing air pollution problems 

that were concomitant with the growing industry, growing economy, and growing 

- population.-See, e.g., 1--Frank P-Grad, -Tr-g;ltise on-Erucironmental-~-§203[1] (1 996). 

-Congressstepp&n for-thefirst limeinto what had traditionally been a local and state 

issue for the two reasons stated in the law itself: (1) air pollution problems crossed local 

and-statehoundary lines, aob(2) f'the--gro_wth in the amount and complexity of air 

pollution brought about by urbanization, industrial development, and the increasing use 

of motor vehicles"Wulte~o~iniangersto-thepublic healfhimd-welfare." CAA 

6 101 (a) [42 U.S.C.A. Q 7401 (a)]. 
--I ----3_c .- ---"-- ---- -_ -,-_ 11- I-_yI. ~ ,. .I --_ - ---. ,--- __I_ 

Congress'sinitia~-forayTioto_air_pat~utionisswes began with the passage of the Air 

P~!!utIon Control A d  d 1955. Pi&: 1. No. 84-159, 69 Stat. 322 (1955$, This law 

authorized federal "research and technical assistance relating to air pollution control" 

from the Department of Health, Education and Welfare. Id. ch. 360. Along with this 

investment of federal resources into research and technical assistance, Congress 

declared its intent that responsibility for air pollution control would remain primarily with 

the states. See S. Rep. No. 84-389, at 3 (1955), reprinted in 1995 U.S.C.A.A.N. 2457, 

2459 (stating that the bill represents no "exercise of police power" nor any attempt to 

"invad[e] the-smeueignty of states"): Suctra-declaration has accompanied all federal air 

~ol lut im- legislation passed -since4 955, - even-as the federal government's regulatory 
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role has grown. See 42 U.S.C.A. § 7401 (a)(3); William H. Rodgers, Jr., Environmental 

Law Q 3.1, at 130 (2d ed. 1994). The federal-state partnership to address air pollution 

initiated under the Air Pollution Control Act of 1955 remains the backbone of the system 

of (1) federally set minimum air quality standards, federal oversight, and technical and 

financial assistance, and (2) state implementation, management, and enforcement of 

the programs that have developed out of this partnership under the CAA. See, e.g., 

section 3b-abover-and- Alabama-Pmer,-636 F.2d at 346- ('at -1kheat-l otthe [CAA 

amendments of 3 9701 Yv~refe-derally_promuIgate_d_natlonal ambient air qua!ity standards 

(NAAQS) and state-adopted plans to implement those standards."). 

Authority-forthefederal- government to directly bring enforcement actions to 

address air pollution problems began in 1963 with passage of the first Clean Air Act, 

Pub. L. No. 88-206, 77 Stat. 392-(1963). The law-authorized the Secretary of Health, 

Education and Welfare (HEW) to intervene, albeit only through investigation and 

a ~ s o r y - r e c o m m e o d a t i o n , ~ h ~ - ~ c  polhtion endangered _the-public '!health or welfare." 
--I.--.*..̂ --- I--__-_ I_c_._.. ----. ._. --. -- - -.c_I_.cuIIII-..i--clI*- n 

._ 5 - 5 1 77 Stat -2.- aj. 396-9LThe -- HEW -- - - - Secretary . could recommend federal enforcement 

action by the Attorney General, for example, to compel a state with air quality standards 

to meet those standards when adverse effects of pollution were extreme or were 

crossing state boundaries. 0 5(9(7), 77 Stat. at 397-98. Because of the procedural 
- --  - _ _  - --______.-_ ___ _______ - .. 

hurdles that were prerequisite to direct federal action, including consultation with the 

state affected, only one case progressed from the enforcement stage (a filed consent 

decree in federal court) to an abatement suit in federal court. See § 5, 77 Stat. at 396- 

98; Grad, supra, § 2.03 at 2-72. That case, United States v. Bishop Processina Co., 287 

F. Supp. 624, 629 (D. Md. 1968) (holding movement of air pollutants across state line 
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constitutes "interstate commerce" subject to the power granted to Congress by the 

Constitution to regulate such commerce), aff'd, 423 F.2d 469 (4M Cir. 1970), cert. 

denied, 398 U.S. 904 (1970), upheld the constitutionality of federal air pollution control 

when it involved issues of interstate pollution. 

The Air Quality Act of 196-7, Pub. L. No. 90-148, 81 Stat. 485 (1967), gave HEW 

authority to designate air quality control regions and required states to adopt ambient air 

quality standards-for the various f e g i s n ~ - d e ~ e l o p . i m p I e m ~ ~ ~ . e n  plans to achieve 

- - - t h e s e s t a r x l a f d c & - l 0 7 = - 1 0 ~ - 8 1 - S t ~ ~ l . - 9 3 ~ ~ h e ~ ~ ~ r k ~  of the 1967 Act -- 

establishing ambient air standards as the goal, state implementation plans as the 

means,-and-air-quaIity control-r-egions as the fundamental geographic unit by which 

success is measured -- became the "vessel into which the subsequent amendments 

were poured."- Rodgers; supra7 C3.1 at 1 3 T  XRiiiaer-67-Act;the federal 

government controlled pollution through air quality criteria that functioned as 

performanee-standards fsr--the-states, =rather than-seeking to regulate sources directly, 
... -.--.-...-- -. --- __-I _-___ ~ ~ . "  - _T7-. --.I-----VII--C..II-"p 

- -with states setting source-specific emissions limits provided they enacted an 

implementing law. Id. at 124-35. 

The 1969 North Dakota Legislature enacted the original version of N.D.C.C. ch. 

23-25 directly in response to the provision of the Air Quality Act of 1967 that provided 

for federal enforcement if the procedure, to establish and enforce air quality standards 

was not followed by the state. Thomas L. Zimney, The peril of Air Pollution in North 

Dakota, 46 N.D. L. Rev. 217, 220 (1970), citing §108(c)(2), 81 Stat. at 492-93. One of 

the primarypurposes of the bilt,-as-expressed by one sponsor, Senator Trenbeath, was 
_ _  

theToiCEiicKi3f3ederal enforcement - by-implementing- a state- program. Id. at 21 7. 
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Testimony presented by W. Van Heuvelen, the Executive Officer for the Department at 

that time, to the Natural Resources Committees of the Senate and House, confirms this: 

We know you are aware of the recently enacted Federal air pollution 
legislation - The Air Quality Act of 1967. This Act requires standard- 
setting and enforcement by states and permits strong federal action if the 
states do not act. The passage of a North Dakota air pollution control law 
would alleviate the necessity of Federal intervention in North Dakota’s 
local air pollution problems. 

Written testimony, W. Van Heuvelen, presented to N.D. Sen. Comm. on Nat. Res., Sen. 

Grant Trenbeath, Chair, Senate Bill No. 130 (Jan. 17, 1969). Thus, the underlying 

legislative intent of N.D.C.C. ch. 23-25 included the intent for the state to have primary 

------- -------- ____ -___. _- _ _  I__ - - 

_________ - .- . 

responsibility for setting and enforcing its own air quality standards, rather than to be 
- . - - - _ _  

subject to federal intervention and control. North Dakota’s statute and implementing 

The CAA amendments of 1970 established the current structure of the CAA. 

_. --- cor;g;~ss c;a;;i& ~ v e :  f:cm the ’57 ).st the cmcept of rir qsi!l?y r.nnt,m! reginns as the y__ 

-~ _ _  - _ _ _ _ .  - __ - - ~- ______ _ _ - - _  
basic regulatory unit and directed the newly formed EPA (created in 1970 by executive 

order after executive reorganization shifting environmental responsibilities from HEW) 
- - ._ - 

8 

to: (1) identify a list of “criteria” pollutants which endanger public health and welfare; and 

(2) prescribe primary (health-based) and secondary (welfare-based) National Ambient 

Air Quality Standards (NAAQS) for each criteria pollutant. Pub. L. No. 91-604, 84 Stat. 

1676, at CAA §§ 107-09, 1678-80 (1970). Primary standards must protect the “public 

health” with an adequate margin of safety. CAA §109(b)(l), 42 U.S.C.A. § 7409(b)(l). 
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Secondary standards must protect “public welfare,” which is defined to include both 

known or anticipated adverse effects. CAA 5 109(b)(2), 42 U.S.C.A. Q 7409(b)(l); CAA 

5 302(h), 42 U.S.C.A. 5 7602(h). 

The pollutants for which these primary and secondary standards have been 

established are commonly known as “criteria” pollutants because, under CAA Q 109(b), 

EPA must base the establishment of ambient standards on ‘criteria’ documents setting 

-fod h-SGk n t if k-kn ow ledg e about heait h;and-welfarex$fests.-lJnd ectheselcrit e r ia ,It E PA 

oxides, ozone, sulfur dioxide, and particulate matter. See, e.g., Lead Indus. Ass’n v. 

- L P A 3 4 7 1 . 2 4  - 1130,.11_48--5L(DG. Cir. 198_0),_c_ert, denied, 449 U.S. 1042(1980) 

(primary standards). Because of the difficulty of establishing the scientific threshold at 

-which -health effects begin to occur, and litigation concet7ningwhe3her “imptementation 

costs” should be considered in establishing the NAAQs, the list of criteria pollutants has 

- ~ ~ m a i n ~ ~ n s h a n Q ~ , f r r u A - i t s ~ a C - ~ ~ m e A t ~ y , - E P A . - ~ e v e r ,  -the Supreme 
.I _I_ 

--.---- -- . ---.‘---.-- _I-I__Tr.CI---.---L-*I - - - __  . ______ ~ - --  - 

setting the primary and secondary NAAQs, resolving one of the two longstanding issues 

for establishing additional primary and secondary NAAQs. 

Truckina Associations, Inc., 121 S. Ct. 903, 909-1 1 (2001). 

W hitman v. American 

Once the EPA had established primary NAAQs for the six “criteria” pollutants, 

states were in a position to measure whether the designated air quality regions in their 

states were in “attainment” or “nonattainment” based on whether they met the NAAQS. 

CAA Q 1 lO(k)(3);  42 U.S.C.A~-§-7410(k)(3). -The 1970 Act then required each state to 

submit for EPA -approval a “state implementation plan” (SIP) which detailed how 
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emissions would be limited within that state so that each state could either attain or 

maintain the federal NAAQS. CAA Q 1 1 1 ,  42 U.S.C.A. Q 7411. In “nonattainment 

areas”, the SIP must consist of measures, such as emission limitations on individual 

sources of pollution, sufficient to demonstrate that the state will attain or the primary 
.- - _- 

standardsbythe statutory deadlines, and the secondary standards within a reasonable 

time. Id. In “attainment areas”, such as North Dakota, the SIP only had to show how 

the state would “maintain” the NAAQs. Id. North Dakota’s approved SIP is at 40 CFR Q§ 

52.1820-52.1 835. 

As discussed above with regard to the Train principle, under its SIP the state is 

substantially free to allocate the reduction or maintenance burden among sources 

however it wishes, so long as it can show that the SIP will result in timely attainment 

and maintenance. Train, 421 U.S. at 79 (“[S]o long as the ultimate effect of a State’s 

choice of emission limitations is compliance with the national standards for ambient air, 

the State is at liberty to adopt whatever mix of emission limitations it deems best suited 
---.-- -r---- .---I..---- I_ .---- ---I_ I-_I_ -~ _^___.____.__ _.__ ~ _ _  --. - __ --- * 

to its jjaiiicgizi ~it~ztion.”). ThEiS &is SG~TIS EXCG$~O~IS. SSS C M  Q 11 1 , 42 U.S.C.A. Q 

741 1 and CAA 6 173,42 U.S.C.A. 9 7503 (minimum standards for new sources); CAA Q 

209, 42 U.S.C.A. 9 7543 (states generally preempted from regulating new motor 

vehicles more strictly than federal standards): CAA § 723, 42 U.S.C.A. Q 7423 (states 

generally forbidden to rely on intermittent controls or tall stacks as means of 
- - 1- -___- --______ 

attainment). In addition, EPA has ruled that states must require “reasonably available 

control technology” for hydrocarbon control in areas that violate the ozone standard. 44 

FR 20372,20378 (Apr. 4, 1979). 
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At the time the NAAQS were established, the air quality in North Dakota was 

substantially better than the NAAQS. See Air pollution Control Grant: Final Report for 

the Twelve Months Endina 9/30/77, by Department’s Division of Environmental 

Engineering (March 1978). That has remained the case. See, e.g., Annual Report: 

North Dakota Air Qualitv Monitorina Data Summary for 1999, by Department’s Division 

of Environmental Engineering (September 2000). North Dakota has maintained NAAQS 

‘kttain m ent’%tat usin h o t  h -of-& -A q udity-am tm I-vqhn s f  hro u g h out the program’s 

ep..tmn&GIPhasonly_had_ta_;bc&ess the issue of maintaining - b i s t o r y , z m d , - W  

that status in terms of meeting the NAAQS. However, the ‘70 Act prescribed standards 

of-performance for_ new stationary- sources, regardless of location and regardless of 

attainment or nonattainment status of the air quality region for which it was proposed. 

Thesestandards are known as-new source p m o r m T c e t a n d a T m N S S ) S e e  CAA § 

1 1 1 ,  42 U.S.C.A. 5 7411. Thus, initially, one of the primary responsibilities of the 

Depa&nent, t h e n _ s a l l e d - ~ h e N ~ ~ ~ a _ ~ ~ a ~ e _ D e p a r t m e n t  of .Health, under the CAA 

__ v v a a  casual tbe__.cf-.the I“!SPS pz:mli?s. See ?!c:rth Eskcta Air Pollution Control 

Regulations, 9 1.090 et seq. (2d revision effective Dec. 15, 1973). The initial permits 

issued by the Department to coal fired electric generation facilities built between 1970 

and 1975 were these NSPS permits issued under North Dakota’s initial SIP. 

* .  

._ - ._ ---- ~ - =-%-z---.-------- -..--_^_.___ ____ -_ -.-- _ _  _ _  __-_ ___^  - 

. E , C ”  :4-+t * - m e  

The determinations of whether each air quality control region had “attainment” or 

“nonattainment” status after the NAAQS were established immediately created a huge 

legal and policy issue. Nonattainment regions had to develop a plan under their SIPS 

for bringing--their -regions into attainment -according to-specific-deadlines. CAA 9 

-1l-O(a)(2)~42-U.S.CrA. 7410(a)(2); and -Part D, CAA W171- 177, 42 U.S.C.A. 7501 - 
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7509, prescribe the deadlines and the other requirements for SlPs and EPA’s options 

for nonattainment areas that do not submit SlPs within those deadlines that satisfied the 

requirements of the law. In “nonattainment areas” or regions, the SIP had to include 

measures, such as emission limitations on individual sources of pollution, sufficient to 

demonstrate that the state will attain or the primary standards by the statutory 

deadlines, and the secondary standards within a reasonable time. CAA 0 111, 42 

____- Attainment regions, on the other hand, were free to allow unlimited growth in air 

pollution up to the limits allowed under the NAAQS. This created a possibility, perhaps 

-even a likelihood, - that _large-stationaryindustrial-_sources located in nonattainment 

regions (and states) would move to attainment regions (and states), rather than install 

the expensive pollution cXtrT6qGKpKeK-tliameyTuldTi’t- needto install if they 

moved to an attainment area (or state). Movement of the source would likely involve 

-mouement-ef=jobs and-peopleLlean air,-low populationstates like North Dakota, which 
-_- ---.---------a. ----- -C-.I-_-I----L__I_‘_l.- - _  ----__- * _I _^__. ” _ _ _ _  -_ _ _  . ”______ - -- 

economically and in population growth from this situation. Further, this situation created 

a potential “race to the bottom” competition between states, in which states would set 

the lenient standards to attract industries moving from “nonattainment” regions rather 

than install the pollution control equipment necessary to meet the NAAQS. The 

situation in North Dakota was described at that time as follows: 

The growth of industry and the tremendous potential for industrialization of 
North Dakota presents a potentially major problem unless satisfactory 
laws are established. North Dakota has been termed as the “’Texas of the 
North.’ ... Some day the smokestacks of a hundred plants will march 
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across the horizon of North Dakota as the oil rigs have begun to do, and 
as the elevators have done for almost a century.” 

Mr. Bruce Bartch, director of the North Dakota Business and Industrial 
Development Program, declared that ’... North Dakota leads the nation [in 
increased industrial development] with a 50 per cent increase in the last 
three years.” 

_ _  - The potentially enorm-ous-growth of the utility or power industries in North 
Dakota is another factor to be considered. There is at present speculation 
into the feasibility of building load centers in the lignite fields of North 
Dakota which would produce two million kilowatts. Senator Quentin N. 

- %wdick-(D.-N.D,)-said that the-res~study-tQ-l iQOrtk-D~a-power with 
Minnesota metropolitan needs could create the greatest industrial 

- -rievelopment-hisbry_hif_Nadh_Dakc&i. - Senator Burdick stated: 
“When the first giant lignite generating unit was dedicated in 7964, I said 
there would be 20 more like it. Today three of those plants are now 
realities. A fourth is well on its way.” 

- _  . _  ~ ._ __ 

Zimney, supra, 46 N.D. L. Rev. at 222-23. (Footnotes omitted, emphasis in original.) 

To prevent a flight of industry from nonattainment regions and the potential “race 
_ _  - _ _ _ _  ~ _ _ _ _  _ _ _  __ 

~ 

to the bottom” between states described above, Congress began to consider legislation 

Senate Comm. on Public Works, 93d Cong., 1 st Sess. 7 (I 973) (statement of Laurence 

1. Moss, President of the Sierra Club). This eventually led to the PSD legislation that 

became a part of the 1977 amendments to the CAA. CAA §§ 160-169, 42 U.S.C. §§ 

7470-7479. The road to this legislation was a circuitous one, however. 

The lawsuit, Sierra Club v. Ruckelshaus, 344 F. Supp. 253 (D.D.C. 1972), relied 

on the following provision of the CAA: 
- - -___---- __  _____ 

(b) Declaration 
- _  -- - - -_ . - . __ _- - - - 
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The purposes of this subchapter are--- 

(1) to protect and enhance the quality of the Nation’s air 
resources so as to promote the public health and welfare 
and the productive capacity of its population; 
(2) to initiate and accelerate a national research and 
development program to achieve the prevention and control 
of air pollution; 
(3) to provide technical and financial assistance to State and 
local governments in connection with the development and 
execution of their air pollution prevention and control 

(4) to encourage and assist the development and operation 
otregional air pollution prevention and control programs. 

- __- 

- _ _  I - ~ programs; and 

_ _  

CAA § 101 , 42 U.S.C. §§ 7401. (Emphasis supplied.) 

_- ___Relying_ on the langyaqe of CAA § 101 (b)(l) emphasized above, the court 

overturned EPA’s interpretation of the Clean Air Act and held that the Act, by declaring 

the -legislative purpose-of “p ro t~c t I~~and~nhmc ing ” -a i r  -quality, -mandated that the 

agency require states to ensure that the air quality of “clean air” or attainment areas not 

s u f f ~ ~ = s i g n i f i c ~ t - d ~ ~ e ~ ~ ~ ~ i o n , S i s r r a C J u h ,  3441=.Supp, 256. This decision was 
- - * ---- .-------..-I- --*-A-I----I_^.--- ___-__ I_ _____-_ __..I_ . _I IIy__ _ _  . , ._.-- 

1972). The Supreme Court granted certiorari, heard oral argument, but then affirmed 

the decision without opinion by an equally divided court, Justice Powell not participating. 

Fri v. Sierra Club, 41 2 US. 541 (1 973). 

To comply with Sierra Club, EPA issued “nondegradation” regulations in 1974 

that established the basic elements of today’s program, albeit in less detailed form. 39 

FR 42514 (Dec. 5, 1974). The rules were formerly codified at 40 CFR 5 52.21. These 

rules and regulations were upheld by the D.C. Circuit.-Sierra Club v. EPA, 540 F.2d 

1114 (D.C. Cir. 1976). Both the Sierra Club and industry groups then petitioned for 
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certiorari; the Sierra Club’s petition was denied, 430 U.S. 959 (1977), while industry’s 

petition was granted under the name Montana Power v. EPA, 430 U.S. 953 (1977)’ but 

limited to two questions, including the fundamental issue of whether the regulations 

were authorized by statute. Congress, though, elected to resolve the issue itself before 
- _. - -- . 

the Supreme Court made its decision. After Congress acted, the case was vacated and 

remanded for reconsideration in light of the Clean Air Act Amendments of 1977, 434 

- _ _  ----_--- _________ U.S. 809 (1977). - - 

_ _  -ThelegMatbe hislory_relating the- battle-in Congress over-passage of the PSD 

7470-7479, reflects all the issues provisions of the CAA, CAA 55 160-169, 42 U.S.C. 

discussed above. In 1976, both Houses passed proposed Clean Air Act amendments 

that accepted the principle of prevention of significant deterioration. S. 321 9, 94th 

Cong., 2d Sess. § 6, 122 CONG. REC. 30,762, 30,763-64 (Sept. 16, 1976); H.R. 

10,498, 94th Cong., 2d Sess. Q 108, 722 CONG. REC. 30,774, 30,780-84 (Sept. 16, 

1976). The PSD law eventually passed in ’77 follows “the outline of the old regulations 
- _ _  - ------_I--..- ---=---*-*--- - - __-_ _ _  _ _ _ _ _  _ _  __- _.-___, - - _I___ 

but are in many ways more elaborate and more stringent.” 44 FR 51924 (Sept. 5, 

1979). But in 1976, a conference committee agreement resolving differences between 

the House and Senate bills died at the end of the 1976 session because of a Senate 
- _  - - -  - - - ..- - -  ._ __ - 

filibuster prompted largely by the PSD provisions. H.R. REP. No. 1742, 94th Cong., 2d 

Sess. (1976), reprinted in 5 Lib. of Cong., “A Legislative History of the Clean Air Act 

Amendments of 1977” 4287 (1978). The filibuster may be found at 122 CONG. REC. 

33,897-900 (Sept. 30, 1976); 122 CONG. REC. 34,375-403, 34,405-18 (Oct. 1, 1976), 

reprinted in large part in 5 Lib. of Cong., “A Legislative History of the Clean Air Act 
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Amendments of 1977” at 441 1-4500. A lively account of the filibuster is contained in B. 

Asbell, “The Senate Nobody Knows” (1 978). Other factors contributing to the filibuster 

were the proposed emissions standards for automobiles, id. at 440; Congress Adjourns 

After Delays; Clean Air Bill Dies in Filibuster, N.Y. Times, Oct. 2, 1976, at 7, col. 1, and 

strict limits on industrial development that essentially barred new major stationery 
~ - - - . _ _  __ 

sources in nonattainment areas, [7 Current Developments] Env’t Rep. (BNA) 91 8-19 

(Oct. 22, 1976) Cquoting Roger Strelow, EPA Assistant Administrator for Air). See Oren, 

supra, 74 Iowa L. Rev. at 10-11, FN 47-48. Thus, consistent with discussion above 

about concern of possible flight of industry from nonattainment areas, one of the 

reasons - - for .- __ - the-filibuster ._ .- killing _ _  - the ’76 bill was _ _  its strict PSD increment limits on 

industrial development that essentially would have barred new major stationery sources 

The legislative history to the PSD provisions of the CAA eventually passed in ’77 

~ y e a ~ ~ s i g _ ~ ~ a ~ - ~ - ~ l e a v e r  e s t a b l i g  theJev-eJ.&the ED-increments. Congress 
--.-- ~ - U - . I I I I I I I I - L I X - - - - i - i - - - - n . . . . . ) - . l l ~ - I I X C * U - P I - - - “ - - . . W - - N . Y . . - _ - - -  _--- f.__U_. .. ” .-. jll 

;vss mere, i? a~peers, thzt it wzs setting ‘the annzd increrr.ents much more leniently 

than the twenty-four-hour and three-hour increments: that is, the annual increments are 

set sufficiently high that, on average, it is very improbable that a source that consumes 

all of the twenty-four-hour increment will consume all of the annual increment.” Oren, 

supra, 74 Iowa L. Rev. at 37. The legislative history shows that PSD’s sponsors, at 

least, seemed to have understood that the annual increments would be more lenient 

than the short-term standards. See, e.g., 123 CONG. REC. 26,845 (Aug. 4, 1977) 

(remarks of -Senator Muskie that ‘the most crucial and limiting increment is frequently 
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